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Abstract
Through our study of the liability of those responsible for harmful acts under Iraqi
law and Islamic law, we observed how it evolved with the development of
societies through the theories it addressed, culminating in the theory of liability.
Through our study of tort liability in Iraqgi civil law and Islamic law, we have
noticed a difference between Iraqgi civil law and Islamic jurisprudence in
determining tort liability, as Iraqi civil law requires intent or aggression and does
not differentiate between the direct and the causer and considers them jointly
liable, while Islamic jurisprudence does not require intent or aggression for the
direct and requires it for the causer only and does not guarantee between them.
We have also noticed a difference, especially in determining tort liability for the
lack of discretion in Islamic jurisprudence. Islamic law jurists were not equal in
terms of determining the liability of the lack of discretion and its cases and the
lack of liability of the lack of discretion, as Iraqi civil law considered it an original
and obligatory liability. On the other hand, Islamic jurisprudence has considered
among the factors affecting legal capacity, in addition to young age and insanity,
other cases such as fainting, sleep, and slavery. These cases, except for
drunkenness, are practically unimaginable, as slavery no longer exists, and it is
inconceivable that an action would occur during a period of fainting or sleep
except in very rare cases. As for the case of drunkenness, the positive legislator
did not consider it a factor in civil liability, despite determining this in criminal
liability. Through our study of tort liability in the Iragi Civil Code, we have
noticed that the lraqi legislator, in its determination of tort liability, has made
great efforts to combine the personal theory and the standard of error in its
requirement of intent and transgression in Article (YA1) of the Iragi Civil Code.
And its failure to differentiate between the direct and the instigating party, the
objective theory, the standard of harm, Islamic jurisprudence, and the standard of
guarantee in its requirement of transgression or intent with respect to the
instigator, and in its determination of the responsibility of the person lacking in
discretion in an absolute manner and making it an original responsibility. We
believe that the Iraqi legislator did well in its determination of the tort liability of
the person lacking in discretion and those in a similar position in Article (Y4)) of
the Civil Code without attaching any condition to the realization of liability,
following in this what the majority of jurists in Islamic law have gone to and
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keeping pace with modern theories in determining liability as a theory of bearing
the consequences and basing liability on the damage itself. The legislator should
have decided the tort liability of an adult in an absolute manner, without making it
conditional on intent or aggression, as in Article (VA1) of the Civil Code, and in
keeping with Islamic jurisprudence and modern theories in this regard, and to
differentiate between the direct and the instigator in the extent of the realization of
tort liability for each one of them. On the other hand, we see it better to expand
the scope and concept of those lacking in discretion and not limit it to minors and
insanity, and to consider drunkenness in limited cases as those lacking in
discretion, as the criminal legislator did. On the third hand, we see that the
concept of insanity in its absolute sense and distinguishing between applied and
non-applied insanity and defining each one of them is extremely difficult due to
their overlap. Therefore, it is better to address this in a manner that keeps pace
with scientific developments due to the presence of multiple psychological and
mental illnesses. On the fourth hand, we see that the judicial applications of
Article (Y 2Y) of the Iraqi Civil Code are almost non-existent in determining tort
liability.
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